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The role of the administrative judiciary in reconciling the protection of property

rights with the pursuit of the public interest in cases of assault
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Abstract:

This study attempts to answer the question of the role of the administrative
judiciary in balancing the protection of individuals’ right to private property with
the administration’s need to expropriate it for the public good, even outside the
framework of the law, as in the case of physical encroachment. We have
concluded that the administrative judge has taken significant steps to protect the
right to property, such as rejecting a claim for possession where the expropriating
authority has failed to comply with all administrative procedures for

expropriation, and ordering the encroaching authority to cease and desist from
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acts of physical encroachment in cases of unlawful encroachment on another’s
property. Conversely, the administrative judge’s intervention was limited and
constrained by the need to respect the principle of protecting the facility or
safeguarding public funds spent on the encroached-upon property from wastage,
and by prioritising the achievement of the public benefit or public interest over
private interests, even if this was done unlawfully, whereby ownership of the
property is transferred to the administration after it has compensated the party
harmed by the physical encroachment, following the submission of an application
for transfer of ownership to the competent court. In this context, the
administrative judge confined himself to providing redress to those harmed by the
administration’s physical encroachment within the framework of the court of
compensation.

Keywords: real estate property right - physical assault - judicial protection

~ administrative judiciary - public interest.
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- Mohamed Amine Ben Abdellah: «lastreinte contre le responsable
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Attaoui, et 23 juin 1998, ismaili Alaoui, Remald, n 27, 1999, p : 111.

— Marie-Christine ROUAULT: « La loi du 30 juin 2000, un petit pas vers

un traitement efticace de 'urgence par le juge administratit », Dalloz, paris 2001.
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