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Abstract

This article examines the problematics of criminal responsibility in light of
the proliferation of artificial intelligence systems within criminal justice, and asks:
how can the communicative theory of punishment—founded upon the
assumption of a "rational individual" capable of moral dialogue—accommodate
algorithmic decisions based on statistical predictions that leave no room for
dialogue? It is shown that Herbert Hart's analytical framework, which
distinguishes between the "general justifying aim" and the "distribution of
punishment," remains more descriptive than justificatory, thereby leaving a gap in
the face of extreme utilitarianism. It is also shown that Antony Duft's
communicative theory, despite its capacity to integrate justification and
distribution into a communicative unity, presupposes a "conceptual agent' that
transcends the mere possession of mental capacities. The article contributes to
bridging this gap through three pathways: first, redefining "fair opportunity” in the
digital context to include the right to interpret and contest the algorithmic
decision; second, proposing a "principle of deterministic mitigation" as a legal
mechanism that reduces punishment when it is proven that algorithmic prediction
has constrained the margins of choice available to the agent; and third,
redeploying a limited functional comparison with Islamic jurisprudence—not as
an alternative model, but as a source of procedural mechanisms (such as victim
empowerment and private pardon) that could enrich the Western debate. The
article concludes that "algorithmic determinism" is not a causal determinism, but
rather a form of structured social determination, and that confronting it requires
not merely "technical legislation," but a reconstruction of the concept of agency
within criminal theory.

Keywords: Communicative  Punishment; Criminal = Responsibility;
Algorithmic Determinism; Digital Fair Opportunity; Artificial Intelligence;
[slamic Jurisprudence; Herbert Hart; Antony Duff.
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*Mohamed Arafa. A. Islamic Criminal Law, p. 67
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