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The Limits of the Principle of Non-Refoulement in the Face of Border Closure
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Abstract:

This study addresses the problematic boundaries of the non-refoulement
principle in the face of border closure policies, taking the 2026 Ceuta crisis as an
empirical case study. It examines the international and European legal sources of
this principle and analyzes the impact of requiring a physical barrier in Spanish law
on the scope of application of the summary return regime, based on a recent
Spanish Supreme Court ruling that excluded those arriving by swimming. The
study then seeks to test these legal parameters against the events of the crisis by
analyzing the legal basis for actual returns after transitioning toward a bilateral

Moroccan-Spanish coordination mechanism, as well as the resulting distribution
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of international liability between the two states. The study concludes that the
technical drafting of domestic legislation and interstate cooperation mechanisms
may strip international obligations of their practical substance without altering
their formal text.

Keywords: Non-refoulement - Hot returns - 2026 Ceuta crisis -
European external borders - Shared international responsibility - Prohibition of

collective expulsion.
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Migration Control?", Human Rights Law Review, Vol. 12, No. 3 (2012), p. 584.
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' European Union, Charter of Fundamental Rights of the European Union, O] C 202, 7 June 2016,
Arts. 18-19. Available at: https://eur-lex.europa.eu/legal-content/EN/TXT/?uri-CELEX:12016P/TXT
(accessed 1 August 2026).
* Jean Allain, "The jus cogens Nature of non-refoulement’, International Journal of Refugee Law,
Vol. 13, No. 4 (2001), p. 538.
’ men Ruiz Sutil, "El rechazo en frontera o la denominada ‘devolucién en caliente’ y su regulacién en la
LOEX," Revista Espafiola de Derecho Internacional 68, no. 2 (2016): 331.

495



. gt Skt
‘lﬂ?'guﬂls mnuﬂ“’"

LolaidYig &1.333&11 Olalyald a,,)mn FIESN]] ,,?g’ v '%,%- L 2026 i ¢29 ddall 2 Wxol!
ISSN(P) : 1142-2489 REMEIJE ISSN(E) : 3085-4555
V2, Numéro 29, SEPTEMBRE 2026 Revue Marocaine des Eudes Juridiques et Economiques

Gl aled AT 31y sk Lty (Y a8 o) Wsazn oy ale B] oy ol Y s Lk e Wil
L ) e ey ol SIS L gag s s W S e 0,

Sl ol Al e LY Ll sled aof ol G ol Vs apadl el s ST
Lo @l oVl (e i diw T s AU 2V e JoY1 il Cramie die Db Lede ol 6 2L
Al Caly cbgysl dmt OLSY Bsim j29dng (LY Bgid suamdll oS Beald) dedgdll o 8 S0 lalasy
i pad) 5 slorg L Jladll aball (3 3y (60, dl) emdll siles pe dlane B Ll ol Tgpuel ) il L)
Jb Ol cplaze b} e Lemlsly il ELANNSSS pe dyladl 3] ) Lns cdsliadd Judi Vb 2ozt 2015
(U ) ey by adsild SUEEINI we aBlg (e S Geas 380 Jdr 2 (o9 die cald o) Vs
ST e 8320 ol o szl ol Vs 2ls 4] 2020 2w sl S (3 2l )] 2831 coals
? ) Lol SLY aalim) G e (53] sl 25 bl Al IS8 epelll aidet ol e

Pl Al ) Ly 3305 31 " Lil] Ao o0 5 13.0" Budah 3 3, LR axas Jadl s oy
Syl esat e (lall by Qb e 0Ll OLedll Lo s 2014 L Lusl 13 & alle 2L sla
852 A S ) pled) Dll a1y (BoleY Gl bl oA olie W s pasdt Blane e
12017 2w 0LY1 Gak gy W aaSonal) L1 35001 ot 0y 1L s of angs Adond olr)
ailad) 13 Uy ¢ eledd slall lag aaladl) (g 28LVL gl bl JsSandl e 4 53l Leadlsd L] 3]
B 2aSonal) (S BN Ssley Ladale] L el WU (03 et ol Ol e Ll (Jl Olas) 3 gL
Of Lasling "0l & ggenedd Comgrndd Sobdl 2 "y anans izl o e Lldas (3 Bubeznn (oS s 2id 2020
ol 33l ol a3 S ) el asall Sl U] ASE e 33y im o2, el OLs
gnloghll) Sliad) of 2l 235l HlST (B gid d ) 45 9 DL GU gt ciia? 3 gd

" Espaia, Ley Orgdnica 4/2000, de 11 de enero, sobre derechos y libertades de los extranjeros en Espafia
y su integracidén social, disposicién adicional décima, Boletin Oficial del Estado. Disponible en:
https://www.boe.es/buscar/act.php?id=-BOE-A-2000-544 (consulta: 2 agosto 2026).
2 Tribunal Constitucional de Espafia, Sentencia 172/2020, de 19 de noviembre de 2020,
ECLIL:ES:TC:2020:172, fundamento juridico 8. Disponible en: https://hj.tribunalconstitucional.es/es-
ES/Resolucion/Show/26498 (consulta: 4 agosto 2026).
> European Court of Human Rights, N.D. and N.T. v. Spain [GC], Applications nos. 8675/15 and
8697/15, February 13, 2020, paras. 2426, 200-11, 231, 242—44.
* Marta Sosa Navarro, "Devoluciones en caliente a la luz de la doctrina de la conducta culpable: el asunto
N.D. y N.T. contra Espaifia ante el TEDH," Revista de Derecho Comunitario Europeo, no. 67
(2020), p 1042.
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' European Court of Human Rights, N.D. and N.T. v. Spain [GC], Applications nos. 8675/15 and
8697/15, Judgment of 13 February 2020, paras. 167-231. HUDOC:
https://hudoc.echr.coe.int/eng?i=001-201353 (accessed 3 August 2026).

* Tribunal Supremo de Espafia, Sala de lo Contencioso-Administrativo, Sentencia 814/2026, de 29 de
junio de 2026, recurso 3795/2025, ECLIES:TS:2026:2965. CENDOJ:
https://www.poderjudicial.es/search/sentencias/procedimiento%20sancionador/141/AN  (consulta: 4
agosto 2026).
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*> United Nations Human Rights Committee, General Comment No. 27: Freedom of Movement
(Article  12), CCPR/C/21/Rev.1/Add.9, 2 November 1999, paras. 19-21. Available at:
https://docs.un.org/en/ CCPR/C/21/Rev.1/Add.9 (accessed 4 August 2026).
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' David Cantor et al., "Externalisation, Access to Territorial Asylum, and International Law",
International Journal of Refugee Law, Vol. 34, No. 1 (2022), p. 147.
* Delphine Rodrik, "Rights Not Recognized: Applying the Right to Recognition as a Person before the
Law to Pushbacks at International Borders', International Journal of Refugee Law, Vol. 33, No. 4
(2021), p. 560.
> André Nollkaemper and Dov Jacobs, "Shared Responsibility in International Law: A Conceptual
Framework", Michigan Journal of International Law, Vol. 34, No. 2 (2013), p. 368.
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" International Law Commission, Draft Articles on Responsibility of States for Internationally Wrongful
Acts, with Commentaries, Yearbook of the International Law Commission, 2001, Vol. II, Part Two,
Art. 16. Available at: https://legal.un.org/ilc/texts/instruments/english/commentaries/9_6_2001.pdf
(accessed 4 August 2026).
> André Nollkaemper and Dov Jacobs, "Shared Responsibility in International Law: A Conceptual
Framework," Michigan Journal of International Law 34, no. 2 (2013): 366.
? Sarah Wolff, "The Politics of Negotiating EU Readmission Agreements: Insights from Morocco and
Turkey", European Journal of Migration and Law, Vol. 16, No. 1 (2014), p. 73.
* Consejo General del Poder Judicial, "El Tribunal Supremo confirma que la devolucién de menores
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